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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may:be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or S

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. :
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- In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 38@"016\1 case of
appeals other than as mentioned in para-2(i) (a) above. o e
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is @
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie bie’foré"the_,IrjbO'r\i;g@? payment of
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Microserve Solution Pvt. Ltd.,
70, Upper Level, Nalandé Complex, Premchand Nagar Road, Vastrapur,
Polytechnic, Ahmedabad (hereinafter referred to as “the appellant”) against
the OIO No. SD-02/01/AC/2017-18 dated 10.04.2017 (herei}lafter referred
to as “the impugned order”) passed by the Assistant Commissioner, Service
Tax Commissionerate, Div- II, Ahmedabad (hereinafter referred to as “the

adjudicating authority”).

2. Briefly the facts of the case are that the appellant is registered
with the Service Tax Department and engaged in providing taxable service
under the category of “Management, Maintenance or Repair Service Goods,
Equipments or properties” falling under Section 65(105)(zzg) of the Finance
Act, 1994. During the course of audit for the period 2011-12 to 2013-14, it

was found that:

(i) the appellant was engaged in providing both exempted services (trading
activities) and taxable services and availed CENVAT Credit on input services
and did not maintain separate accounts for exempted services and taxable

services .

(ii) neither they reversed an amount equal to 5% of the exempted service
provided for the FY 2011-12 and 6% for the FYs 2012-13 to 2013-14. (total
amount Rs. 12,24,445/-) prescribed under Rule 6(3)(i)ibid nor did they paid
amount in accordance with Rule 6(3)(ii) ibid.

(iii) did not showed the figures of exempted services in their ST-3 returns for
the relevant period.

3. Consequently, a show cause notice dated 2.12.2016 was issued
inter alia, alleging that the appellant has suppressed the fact that they were
engaged in providing exempted services for the relevant period; that they
neither maintained separate accounts for the exempted services and
taxable services nor reversed the amount prescribed under Rule 6(3) of the
CENVAT Credit Rules, 2004; that the department would never have known
about the activity of the appellant, but for the audit conducted by the
department. The said show cause notice therefore, proposed recovery of the
of an amount of Rs. 12,24,445/- under proviso to Section 73(1) of the
Finance Act, 1994 read with Rule 14 of the CENVAT Credit Rules, 2004 along
with interest and further proposed penalties under Sections 77(2)and 78 of
the Finance Act, 1994 and under Rule 15(A) of the CE%&ﬁredlt Rules,
2004. This show cause notice was adjudicated by the adfud;’caﬂng’, .

vide the aforementioned impugned order, wherein he c,on!ﬂrmed th-‘;-
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along with interest and further imposed penalties under Sections 77(2) and

78 of the Finance Act, 1994 and set aside penalty proposed under Rule
15(A) of the CENVAT Credit Rules, 2004.

4, Being aggrieved, the appellant has filed the present appeal on the
grounds that:

(i) they are free to choose any option under Rule 6(3) .of the CENVAT Credit
Rules, 2004 and the department cannot compel them to pay the amount in
accordance with Rule 6(3)(i), if separate accounts for exempted and taxable
services are not maintained and there is no bar in the Rule not to opt Rule
6(3)(A) ibid and they relied on the Board’s Circular No. 868/6/2008-CX dated
09.05.2008.

(i)  there is no time limit prescribed by law for reversal of credit and the
deparment’s allegation that the credit was not reversed at relevant time is
baseless.

(ili) In the absence of any evidence, the adjudicating authority stating that
the Credit of Rs. 12,24,445/- availed by them against common input
services is completely baseless allegation.

(iv) they have availed CENVAT Credit of Rs.69,915/- on input service like
legal fees, telephone services, courier charges which were used for both
trading activities and providing taxable output services and they had paid
proportionate CENVAT Credit of Rs.2,595/- on common input service by
applying Rule 6(3)(ii) ibid along with interest and penalties under Sections 77
(2) and 78 of Finance Act, 1994 and under Rule 15(A) of Cenvat Credit
Rules, 2004.

-

The appellant requested to set aside the impugned order.

5. A personal hearing in the matter was held on 12.03.2018 and
Ms. Pooja Sheth, Chartered Accountant, appeared on behalf of the appellant

and reiterated the grounds raised in the appeal.

6. I have carefully gone through the facts of the case on records,

appeal memorandum and submissions made by the appellant at the time of

personal hearing.

7. I have carefully gone through the facts of the case on records
and grounds of appeal. I find that there has been a delay of 255 days in
filing the appeal. The impugned order was received on 13.04.2017 by the
appellant whereas they filed the appeal on 22.02.2018 i.e. after a delay of
255 days. Section 85 of the Finance Act, 1994 states as follows: [relevant

extracts]
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[(3A) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on and

after the Finance Bill, 2012 receives the assent of the President, relating to -

service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be
presented within a further period of one month.]

The Section, clearly stated that any person aggrieved by any decision or
order passed by an adjudicating authority, may prefer an appeal before the
Commissioner (Appeals) within 2 months from the date of receipt of order
from such adjudicating authority. Further, the proviso to' Section 85(3A),
ibid, grants power to the Commissioner (Appeals) to condone delay of a
further period of one month over the prescribed period of two months for
filing an appeal, provided there is sufficient cause for delayéd filing of the
appeal. In the instant case, I find that the delay in filing the appeal is of.‘255
days. The appellant in their letter for condonation of delay had stated that
the copy of the impugned order was misplaced by their accountant which
cannot be accepted. Since, the statute permits me to condone delay of only
one month over the prescribed period‘ of two months, in case of delay in
filing the appeal, I am left with no choice but to reject the appeal on the
ground of limitation, without going into the merits of the case. My view is
also supported by a decision given in case of Flemingo (Duty Free Shop) P.
Ltd. Vs The Commissioner of customs (Appeal) Mumbai Zone-I & others
reported in [2015 (315) E.L.T. 321 (Bom.)].

8. In view of the above discussion and findings, I reject the appeal

being time barred.

9. HATETRaT ERT ol Y 918 37UTeT T TUeRT SURTh adieh O fonam ST &1
9. The appeal filed by the appellant stand disposed off in above
terms.

Attested
S

(Vinod Lukogg)
Superintendent,
Central Tax(Appeals),
‘Ahmedabad.
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By RPAD
To,

M/s. Microserve Solution Pvt. Ltd.,
70, Upper Level, Nalanda Complex,
Premchand Nagar Road, Vastrapur,
Polytechnic, Ahmedabad

Copy to:-

The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Commissioner, Central Tax, Ahmedabad South.

The Addl./Joint Commissioner, (Systems), Central Tax, Ahmedabad

South.
4. _The Assistant Commissioner, Division-VII, Satellite, Ahmedabad South

/Guard file.
6. P.A .to Commissioner (Appeals).
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